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Challenge
How do we create a comprehensive plan
without knowing what the future holds?

EVERYONE HAS DIFFERENT OPINIONS ABOUT
WHAT SHOULD HAPPEN
IT IS IMPOSSIBLE TO PREDICT WHAT THE
MARKET WILL DO
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The size, shape, orientation, legal process of the subdivision

How we divide up our land is more
important than what we do with it.
Zoning, use changes, bulk limitations
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In 1922, two major issues addressed in the Annual Report, among
others that will be discussed, were road widenings and adding
central thorofares [sic]. From the Report,
“In Atlanta the traffic difficulties are in a large measure due to the
reliance on a few narrow thorofares [sic] leading through the central
business district. The remedy lies in the provision of more
thorofares [sic] of adequate width coming from the outskirts of the
city into and through the central business section and out to the
city boundaries on the opposite side,” and further,
“The 80-foot street with the 56-foot roadway will take care of
approximately twice the traffic at twice the speed as compared with
the 40-foot roadway.”
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‘Surely, the history of Atlanta, as written to date, as concerns its
physical expansion and status, should include all Atlantans to give
careful heed to intelligently worked out plans of construction for the
future. For the one big reason why our streets are such vexing and
fretting problems today – far and away, the Georgian thinks, the most
vexing and fretting of all our problems – is because Atlanta never has
been built according to plan, but always at haphazard.’ - from February
21, 1922 edition of the Atlanta Georgian
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There should be a separation of grades for through traffic at the
intersection of two heavy traffic routes. The traffic efficiency of both
streets is enormously increased by such separation of grades. And
further, they attract more traffic which naturally makes for an increase
in business values along them.
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‘A charter amendment secured on recommendation of the commission
gives the Council authority to assess all or any portion of the cost of
widening or extending a street upon property especially benefited by
such improvement. Great progress has been made in various widening
and improvement projects by the property owners getting together and
voluntarily dedicating the property needed for street widening or
assessing themselves to pay the amount of special damages to certain
owners. This shows a remarkable spirit of cooperation and a keen
appreciation of the advantages to be gained by street widening.’
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Euclid

Rafael - Scuola di Atene

Important Dates:
November 13, 1922 – Euclid adopts Ordinance 2812
May 5, 1923 – Ambler Realty files suit
January 14, 1924 - Federal District Court rules in favor of Ambler
January 27, 1926 – First oral arguments at Supreme Court
November 22, 1926 – Supreme Court reverses decision
Important People:
James Metzenbaum – Attorney for Euclid
Newton D. Baker – Attorney for Ambler Realty
Judge D.C Westnehaver – Federal Trial Court Judge
Justice George Sutherland – Authored Supreme Court decision

U.S. Supreme Court
VILLAGE OF EUCLID, OHIO v. AMBLER REALTY CO., 272 U.S. 365
(1926)
272 U.S. 365
VILLAGE OF EUCLID, OHIO, et al.
v.
AMBLER REALTY CO.
No. 31.
Reargued Oct. 12, 1926.
Decided Nov. 22, 1926.
[272 U.S. 365, 367] Mr. James Metzenbaum, of Cleveland, Ohio, for appellants.
[272 U.S. 365, 371] Messrs. Newton D. Baker and Robert M. Morgan, both of Cleveland,
Ohio, for appellee.
[272 U.S. 365, 379]

We find no difficulty in sustaining restrictions of the kind thus far
reviewed. The serious question in the case arises over the provisions of
the ordinance excluding from residential districts apartment houses,
business houses, retail stores and shops, and other like establishments.
This question involves the validity of what is really the crux of the more
recent zoning legislation, namely, the creation and maintenance of
residential districts, from which business and trade of every sort,
including hotels and apartment houses, are excluded. Upon that
question this court has not thus far spoken. The decisions of the state
courts are numerous and conflicting; but those which broadly sustain
the power greatly outnumber those which deny it altogether or narrowly
limit it, and it is very apparent that there is a constantly increasing
tendency in the direction of the broader view. We shall not attempt to
review these decisions at length, but content ourselves with citing a few
as illustrative of all.

It is not necessary to set forth the provisions of the Ohio Constitution
which are thought to be infringed. The question is the same under both
Constitutions, namely, as stated by appellee: Is the ordinance invalid,
in that it violates the constitutional protection 'to the right of property
in the appellee by attempted regulations under the guise of the police
power, which are unreasonable and confiscatory'?

On November 13, 1922, an ordinance was adopted by the village
council, establishing a comprehensive zoning plan for regulating and
restricting the location of trades, [272 U.S. 365, 380] industries,
apartment houses, two-family houses, single family houses, etc ., the
lot area to be built upon, the size and height of buildings, etc.

The entire area of the village is divided by the ordinance into six classes of use
districts, denominated U-1 to U-6, inclusive; three classes of height districts,
denominated H-1 to H-3, inclusive; and four classes of area districts,
denominated A-1 to A-4, inclusive. The use districts are classified in respect of
the buildings which may be erected within their respective limits, as follows: U-1
is restricted to single family dwellings, public parks, water towers and reservoirs,
suburban and interurban electric railway passenger stations and rights of way,
and farming, non-commercial greenhouse nurseries, and truck gardening; U-2 is
extended to include two-family dwellings; U-3 is further extended to include
apartment houses, hotels, churches, schools, public libraries, museums, private
clubs, community center buildings, hospitals, sanitariums, public playgrounds,
and recreation buildings, and a city hall and courthouse; U-4 is further extended
to include banks, offices, studios, telephone exchanges, fire and police stations, restaurants, theaters and moving picture shows, retail stores and shops, sales offices,

sample rooms, wholesale stores for hardware, drugs, and groceries, stations for gasoline and oil (not exceeding 1,000 gallons storage) and for
ice delivery, skating rinks and dance halls, electric substations, job and newspaper printing, public garages for motor vehicles,
stables and wagon sheds (not exceeding five horses, wagons or motor trucks), and distributing stations for central store and commercial enterprises; U-5 is further extended to include
billboards and advertising signs (if permitted), warehouses, ice and ice cream manufacturing and cold storage plants, bottling works milk bottling and central distribution stations,
laundries, carpet cleaning, dry cleaning, and dyeing establishments, [272 U.S. 365, 381] blacksmith, horseshoeing, wagon and motor vehicle repair
shops, freight stations, street car barns, stables and wagon sheds (for more than five horses, wagons or motor trucks), and wholesale produce markets and salesroom; U-6 is further
extended to include plants for sewage disposal and for producing gas, garbage and refuse incineration, scrap iron, junk, scrap paper, and rag storage, aviation fields, cemeteries,
crematories, penal and correctional institutions, insane and feeble-minded institutions, storage of oil and gasoline (not to exceed 25,000 gallons), and manufacturing and industrial
operations of any kind other than, and any public utility not included in, a class U-1,
U-2, U-3, U-4, or U-5 use.

There is a seventh class of uses which is prohibited altogether.

The classification of area districts is: In A-1 districts, dwellings or
apartment houses to accommodate more than one family must have at
least 5,000 square feet for interior lots and at least 4,000 square feet
for corner lots; in A-2 districts, the area must be at least 2,500 square
feet for interior lots, and 2,000 square feet for corner lots; in A-3 [272
U.S. 365, 382] districts, the limits are 1,250 and 1,000 square feet,
respectively; in A- 4 districts, the limits are 900 and 700 square feet,
respectively. The ordinance contains, in great variety and detail,
provisions in respect of width of lots, front, side, and rear yards, and
other matters, including restrictions and regulations as to the use of
billboards, signboards, and advertising signs.

Appellee's tract of land comes under U-2, U-3 and U-6. The first strip
of 620 feet immediately north of Euclid avenue falls in class U-2, the
next 130 feet to the north, in U-3, and the remainder in U-6. The uses
of the first 620 feet, therefore, do not include apartment houses,
hotels, churches, schools, or other public and semipublic buildings, or
other uses enumerated in respect of U-3 to U-6, inclusive. The uses of
the next 130 feet include all of these, but exclude industries, theaters,
banks, shops, and the various other uses set forth in respect of U-4 to
U-6, inclusive. 1 [272 U.S. 365, 383] Annexed to the ordinance, and
made a part of it, is a zone map, showing the location and limits of the
various use, height, and area districts, from which it appears that the
three classes overlap one another; that is to say, for example, both U-5
and U-6 use districts are in A-4 area district, but the former is in H-2
and the latter in H-3 height districts. The plan is a complicated one,
and can be better understood by an inspection of the map, though it
does not seem necessary to reproduce it for present purposes

U-6
U-3
U-2

The ordinance is assailed on the grounds that it is in derogation of
section 1 of the Fourteenth Amendment to the federal Constitution in
that it deprives appellee of liberty and property without due process of
law and denies it the equal protection of the law, and that it offends
against certain provisions of the Constitution of the state of Ohio. The
prayer of the bill is for an injunction restraining the enforcement of the
ordinance and all attempts to impose or maintain as to appellee's
property any of the restrictions, limitations or conditions. The court
below held the ordinance to be unconstitutional and void, and enjoined
its enforcement, 297 F. 307

Section. 1. All persons born or naturalized in the United States and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Before proceeding to a consideration of the case, it is necessary to
determine the scope of the inquiry. The bill alleges that the tract of
land in question is vacant and has been held for years for the purpose
of selling and developing it for industrial uses, for which it is especially
adapted, being immediately in the path or progressive industrial
development; that for such uses it has a market value of about
$10,000 per acre, but if the use be limited to residential purposes the
market value is not in excess of $2,500 per acre; that the first 200
feet of the parcel back from Euclid avenue, if unrestricted in respect of
use, has a value of $150 per front foot, but if limited to residential
uses, and ordinary mercantile business be excluded therefrom, its
value is not in excess of $ 50 per front foot.

It is specifically averred that the ordinance attempts to restrict and control the
lawful uses of appellee's land, so as to confiscate and destroy a great part of its
value; that it is being enforced in accordance with its terms; that prospective
buyers of land for industrial, commercial, and residential uses in the metropolitan
district of Cleveland [272 U.S. 365, 385] are deterred from buying any part of
this land because of the existence of the ordinance and the necessity thereby
entailed of conducting burdensome and expensive litigation in order to vindicate
the right to use the land for lawful and legitimate purposes; that the ordinance
constitutes a cloud upon the land, reduces and destroys its value, and has the
effect of diverting the normal industrial, commercial, and residential development
thereof to other and less favorable locations.

The record goes no farther than to show, as the lower court found, that
the normal and reasonably to be expected use and development of that
part of appellee's land adjoining Euclid avenue is for general trade and
commercial purposes, particularly retail stores and like establishments,
and that the normal and reasonably to be expected use and
development of the residue of the land is for industrial and trade
purposes. Whatever injury is inflicted by the mere existence and
threatened enforcement of the ordinance is due to restrictions in
respect of these and similar uses, to which perhaps should be added-if
not included in the foregoing- restrictions in respect of apartment
houses. Specifically there is nothing in the record to suggest that any
damage results from the presence in the ordinance of those restrictions
relating to churches, schools, libraries, and other public and semipublic
buildings.

It is neither alleged nor proved that there is or may be a demand for any
part of appellee's land for any of the last-named uses, and we cannot
assume the existence of facts which would justify an injunction upon
this record in respect to this class of restrictions. For present purposes
the provisions of the ordinance in respect of these uses may therefore
be put aside as unnecessary to be considered. It is also unnecessary to
consider the effect of the restrictions in respect of U-1 districts, since
none of appellee's land falls within that class. [272 U.S. 365, 386] We
proceed, then, to a consideration of those provisions of the ordinance to
which the case as it is made relates, first disposing of a preliminary
matter.

A motion was made in the court below to dismiss the bill on the ground
that, because complainant (appellee) had made no effort to obtain a
building permit or apply to the zoning board of appeals for relief, as it
might have done under the terms of the ordinance, the suit was
premature. The motion was properly overruled, the effect of the
allegations of the bill is that the ordinance of its own force operates
greatly to reduce the value of appellee's lands and destroy their
marketability for industrial, commercial and residential uses, and the
attack is directed, not against any specific provision or provisions, but
against the ordinance as an entirety. Assuming the premises, the
existence and maintenance of the ordinance in effect constitutes a
present invasion of appellee's property rights and a threat to continue
it. Under these circumstances, the equitable jurisdiction is clear.

Building zone laws are of modern origin. They began in this country
about 25 years ago. Until recent years, urban life was comparatively
simple; but, with the great increase and concentration of population,
problems have developed, and constantly are developing, which
require, and will continue to require, additional restrictions in respect
of the use and occupation of private lands in [272 U.S. 365, 387]
urban communities. Regulations, the wisdom, necessity, and validity of
which, as applied to existing conditions, are so apparent that they are
now uniformly sustained, a century ago, or even half a century ago,
probably would have been rejected as arbitrary and oppressive. Such
regulations are sustained, under the complex conditions of our day, for
reasons analogous to those which justify traffic regulations, which,
before the advent of automobiles and rapid transit street railways,
would have been condemned as fatally arbitrary and unreasonable.

And in this there is no inconsistency, for, while the meaning of
constitutional guaranties never varies, the scope of their
application must expand or contract to meet the new and
different conditions which are constantly coming within the field
of their operation. In a changing world it is impossible that it should
be otherwise. But although a degree of elasticity is thus imparted, not
to the meaning, but to the application of constitutional principles,
statutes and ordinances, which, after giving due weight to the new
conditions, are found clearly not to conform to the Constitution, of
course, must fall.

The ordinance now under review, and all similar laws and regulations,
must find their justification in some aspect of the police power,
asserted for the public welfare. The line which in this field separates
the legitimate from the illegitimate assumption of power is not capable
of precise delimitation. It varies with circumstances and conditions. A
regulatory zoning ordinance, which would be clearly valid as applied to
the great cities, might be clearly invalid as applied to rural
communities. In solving doubts, the maxim 'sic utere tuo ut alienum
non laedas,' which lies at the foundation of so much of the common low
of nuisances,
ordinarily will furnish a fairly helpful clew. And the law of nuisances,
likewise, may be consulted, not for the purpose of controlling, but for
the helpful aid of its analogies in the process of ascertaining [272 U.S.
365, 388] the scope of, the power. Thus the question whether the
power exists to forbid the erection of a building of a particular kind or
for a particular use, like the question whether a particular thing is a
nuisance, is to be determined, not by an abstract consideration of the
building or of the thing considered apart, but by considering it in
connection with the circumstances and the locality.

So use your own as not to injure
another's property.

A nuisance may be merely a right thing in the wrong place, like a pig in
the parlor instead of the barnyard. If the validity of the legislative
classification for zoning purposes be fairly debatable, the legislative
judgment must be allowed to control.

There is no serious difference of opinion in respect of the validity of
laws and regulations fixing the height of buildings within reasonable
limits, the character of materials and methods of construction, and the
adjoining area which must be left open, in order to minimize the
danger of fire or collapse, the evils of overcrowding and the like, and
excluding from residential sections offensive trades, industries and
structures likely to create nuisances.

Here, however, the exclusion is in general terms of all industrial
establishments, and it may thereby happen that not only offensive or
dangerous industries will be excluded, but those which are neither
offensive nor dangerous will share the same fate. But this is no more
than happens in respect of many practice-forbidding laws which this
court has upheld, although drawn in general terms so as to include
individual cases that may turn out to be innocuous in themselves. The
inclusion of a reasonable margin, to insure effective enforcement, will
not put upon a law, otherwise valid, the stamp of invalidity. Such laws
may also find their justification in the fact that, in some fields, the bad
fades into the good by such insensible degrees that the two are not
capable of being readily distinguished and separated in terms of
legislation. In the light of these considerations, we are not prepared to
say that the end in view was not sufficient to justify the general rule of
the ordinance, although some industries of an innocent character might
fall within the proscribed class. It cannot be said that the ordinance in
this respect 'passes the bounds of reason and assumes the character of
a merely arbitrary fiat.‘ Moreover, the restrictive provisions of the
ordinance in this particular may be sustained upon the principles
applicable to the broader exclusion from residential districts of all
business and trade structures, presently to be discussed.

It is said that the village of Euclid is a mere suburb of the city of
Cleveland; that the industrial development of that city has now reached
and in some degree extended into the village, and in the obvious course
of things will soon absorb the entire area for industrial enterprises; that
the effect of the ordinance is to divert this natural development
elsewhere, with the consequent loss of increased values to the owners
of the lands within the village borders. But the village, though
physically a suburb of Cleveland, is politically a separate municipality,
with powers of its own and authority to govern itself as it sees fit, within
the limits of the organic law of its creation and the state and federal
Constitutions. Its governing authorities, presumably representing a
majority of its inhabitants and voicing their will, have determined, not
that industrial development shall cease at its boundaries, but that the
course of such development shall proceed within definitely fixed lines

If it be a proper exercise of the police power to relegate industrial establishments
to localities separated from residential sections, it is not easy to find a sufficient
reason for denying the power because the effect of its exercise is to divert an
industrial flow from the course which it would follow, to the injury of the
residential public, if left alone, to another course where such injury will be
obviated. It is not meant by this, however, to exclude the possibility of cases
where the general public interest would so far outweigh the interest of the
municipality that the municipality would not be allowed to stand in the way.

And this is in accordance with the traditional policy of this court. In the realm of
constitutional law, especially, this court has perceived the embarrassment which
is likely to result from an attempt to formulate rules or decide questions beyond
the necessities of the immediate issue. It has preferred to follow the method of a
gradual approach to the general by a systematically guarded application and
extension of constitutional principles to particular cases as they arise, rather than
by out of hand attempts to establish general rules to which future cases must be
fitted. This process applies with peculiar force to the solution of questions arising
under the due process clause of the Constitution as applied to the exercise of the
flexible powers of police, with which we are here concerned.

Decree reversed.
Mr. Justice VAN DEVANTER, Mr. Justice McREYNOLDS, and Mr. Justice
BUTLER dissent.

And in this there is no inconsistency, for, while the meaning of constitutional
guaranties never varies, the scope of their application must expand or contract to
meet the new and different conditions which are constantly coming within the
field of their operation. In a changing world it is impossible that it should be
otherwise.

It is not meant by this, however, to exclude the possibility of cases
where the general public interest would so far outweigh the interest of
the municipality that the municipality would not be allowed to stand in
the way.
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